





Complications to look out for

Debts

If you and your partner have joint debts, these
should ideally be worked out at the time of
settlement. It's important to know that even
if you havent benefited from borrowing the
money, you may still be liable for half or even all
of the debt. If, however, the loan was contracted
unfairly there may be something you can do.

Spousal maintenance

If you were married and can prove that you are
unable to support yourself, and your partner has
the capacity to meet your needs, you may be
able to claim spousal maintenance. This can be
negotiated at the time of property settlement or,
if you are unable to agree, the Family Court can
make a maintenance order.

As many women receive a lump sum payment
as part of their property settlement, it's a good
idea to make sure this won't affect your right to
a pension or benefit. It is a good idea to see a
financial advisor at this time.

Whose name is on the title of the house?

Whether your name is on the title or not, you
may still be entitled to a percentage of the
home. However there is a danger that if your
name is not on the title it may be sold without
your knowledge. If you think your partner may
try to sell the house before you have agreed on
a property settlement, you should apply for an
urgent property order from the court or ask a
solicitor to place a caveat on the title.

De facto relationships

To have your relationship considered a ‘de facto’
or ‘domestic relationship’, you must be able to
prove that you have lived together for at least
two years, or have a child of the relationship.

In Victoria, property disputes in de facto
relationships are settled under the Property Law
Act (Domestic Relationships) in the Supreme Court,
County Court or Magistrates Court depending
on the value of the combined assets. Same sex
couples who separated after 28 June 2001 are
also included under the Property Law Act.

The Property Law Act takes into account similar
factors to the Family Law Act when deciding
your share of the property (see above). However,
unlike the Family Law Act it does not take into
consideration the future needs of both parties
and spousal maintenance is not available.

Couples wishing to have their case heard by a
court must apply to do so within two years of
separation. Legal advice is particularly important
so that you know exactly what you are entitled to
and how to go about ensuring you receive your
fair share.

How 1s property divided?

The legal status of your relationship will determine
which laws apply to your property settlement
and what you will be entitled to. The Family Law
Act applies to couples who are married, while the
Property Law Act (Domestic Relationships) deals
with de facto and same sex couples.

Married Couples

The Family Court takes into account a number of
factors when deciding your share of the property.
It considers what financial and non-financial
contributions you and your partner have made
during your relationship. This can include:

income from salary or wages
unpaid work in the home caring for children
work done to improve your home or business

assets bought or used during the
relationship, and

financial contributions from savings, gifts
and inheritances.

It also takes into consideration the future
needs of both parties, including:

where the children are living

income and financial resources,
including savings, gifts and
inheritances

new living arrangements

respective superannuation
entitlements

duration of marriage
age and state of health
ability to work, and
eligibility for a pension.

In the end, you may receive an
adjustment of property in your favour

if the court believes your income and
financial resources are relatively low
compared to your partner’s. Lawyers
who help married couples sort out their
property settlements outside the court
system are guided by these general
factors.

Before seeking legal advice make sure
you have everything you need to avoid
unnecessary delays and expense. Prepare
a list of your sole and joint property,
income and contributions, and get any
relevant paperwork together.
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Avoiding difficulties

Dividing up property can be a complex and difficult process particularly if you are unable to come to an
agreement outside the court system. However there are some practical things you can do to minimise
potential difficulties while at the same time ensuring you receive a fair share of the property.

Seek legal advice as early as possible so that you know exactly what your rights and entitlements are
Make sure you have copies of all your financial records

Make sure debts are not in your name only

Ensure that debts which only benefit your partner are not in your name

Buy assets in both names, particularly your family home

Getting legal advice

Because these laws are complex and, for most of us, quite confusing, even if you and your ex-partner
are getting on well and agreeing, it's important to get as much information as soon as possible about
your rights and entitlements. For tips on seeking legal advice see the WIRE information sheet Getting

Legal Advice.
Where do I go for help?
WIRE Community legal centres
Women'’s Legal Service Victoria www.communitylaw.org.au
9642 0877 or 1800 133 302 www.divorce.gov.au
(country callers) Relationships Australia 1300 364 277
Victorian Legal Aid www.relationships.org.au
www.legalaid.vic.gov.au Counselling services (Call WIRE for
contact listings in your area)
Contact WIRE

WIRE gratefully
acknowledges Women’s
Legal Service Victoria and

For the cost of a local call. Nicholes Family Lawyers
(Telephone Interpreter Service available) for their assistance . the
development of this
fact sheet.

For information, support and an up-to-date contact list of the services available:

13 36 77 = (TTY National Relay Service for hearing impaired women)
Drop in to the Women’s

o
Information Centre at:
210 Lonsdale Street, Melbourne "‘) I I e
EMAIL: inforequests@wire.org.au

. ’ 3 .
WEBSITE: WWW.Wire.org.au women’s information
WOMEN'S INFORMATION REFERRAL EXCHANGE INC.
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Every effort has been made to ensure the information contained in this sheet is accurate and current at the time of printing - July 2007. However, no responsibility
will be taken for the accuracy or reliability of the information, or for any loss which may arise from errors, omissions, or changes to government policy or the law.



separation: property
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Page | Section Updates
Page And the reality... e Property includes all assets that are owned
1 (Add to bullet points 1, 3 and 4) individually, jointly or by a family trust. If the
house is in your partner’s name it will still be
considered part of the settlement between
both of you.
e The Family Court will weigh up the
contributions made during the relationship
(including non-financial contributions
such as homemaking and parenting
duties) and the future needs of both people
when considering a fair division of property.
Women do not automatically get everything.
e Superannuation is included as part of the
overall property assets - you may be
entitled to have a share of your ex-
partner's superannuation transferred to
you or your super fund.
Page2 | Whatis property? ...jewellery, savings and investments,
(Add to line 3) superannuation, stocks and bonds...
Page2 | Where does superannuation | Since December 2002, separating married couples
fitin? have been able to split their superannuation in the
(Replace entire section) same way as other assets. Since March 2009,
separating de facto couples are treated the
same way as married couples in this regard.
Page2 | Sorting it out without going However, no matter how good things are with your
to court ex, make sure you obtain independent, knowledgeable

(addition in 2™ paragraph 5" line)

advice from an experienced family lawyer or
community legal service before you sign anything.
Many women chose to compromise on the
property they are entitled to in order to avoid
further conflict or the perceived cost of getting
legal advice. This decision will often
significantly disadvantage them later in life.
Getting legal advice does not mean that you have to
‘get nasty’ or go to court, it just means being properly
informed about your rights and entitlements.




Page 3 | Complications to look out for: | If you can prove that you are unable to support
Spousal maintenance yourself, and your partner has the capacity to meet
(Add to 1% paragraph 4" line) your needs, you may be able to claim spousal

maintenance. Spousal maintenance may be paid
out in a lump sum, or through ongoing periodic
payments. This can be negotiated at the time of
property settlement or, if you are unable to agree, the
Family Court can make a maintenance order.

Page 3 | Complications to look out for: | ---2sk a solicitor to place a caveat on the title. A
Whose name is on the title of | €@veat ensures that property is not dealt with
the house? without your prior knowledge and consent.

(Add to end of paragraph)

Page3 | De facto relationships [Entire section deleted]

Page3 | How is property divided? In Victoria, the Family Law Act now applies to
(1% paragraph) all married, de facto and same sex couples

alike.

Page3 | How is property divided? In the end, you may receive an added share of the
(4" paragraph) property if the court believes your income and

financial resources are relatively low compared to your
partner's. Women's income capacity is often less
than their partner's as they have taken time out
of the workforce to have children and have
limited working capacity because of primary
care-giving responsibilities. Lawyers who help
couples sort out their property settlements outside the
court system are guided by these general factors.

Page3 | How is property divided? ...Prepare a list of your sole and joint property, debts,
(Add to last paragraph 47 line) income and contributions...

Page4 | Avoiding difficulties e Buy assets in both names, particularly your
(Add to last bullet point) family home and cars

Page4 | Where do I go for help? o Law Institute of Victoria Legal Referral
(Add extra bullet point) Service wwwi.liv.asn.au or call 9607

9550

Note: The updated fact sheet is currently being printed.




